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NOTE AND COMMENT 577 

12 Bush. (Ky.) 51; Kane v. Hibernia Ins. Co., 39 N. J. L. 697; Atlanta 
Journal v. Mayson, 92 Ga. 640; 2 Encyc. of Evid. 788, and cases there cited. 
As showing the change in the attitude of the state courts on this question, 
compare the following pairs of cases, the later one of which in each instance 
is in support of the rule as stated by Prof. Wigmore: Atlanta Journal v. 
Mayson (1893), supra, and Williams v. Gunnels (1881), 66 Ga. 521; 
Riley v. Norton (1884), 65 Iowa 306, and Fountain v. West (1867), 23 Iowa 9; 
Edwards v. Knapp & Co. (1888), 97 Mo. 432, and Polston v. See (1873), 
54 Mo. 291. T. L- OX. 



Statutes Requiring the Appointment of Public Officers from Certain 
Political Parties. — The mayor of Council Bluffs in accordance with a stat- 
ute creating a board of police and fire commissioners for that city, appointed 
two democrats to serve as commissioners after four republicans had refused to 
accept the unsalaried offices. The statute provided that, "the said commission- 
ers shall be selected from the two leading political parties, so that, as far as 
practicable, two members of the board shall be members of the dominant 
political party and one member of the board shall be a member of the 
political party next in numerical strength." In a recent case the constitu- 
tionality of this statutory provision was drawn in question, and it was decided 
that in was constitutional. The vigorous dissenting opinion by Mr. Justice 
Weaver, Mr. Justice Evans concurring in part, is based upon the ground that 
the proscription of any class of citizens from holding any office on account 
of political opinion is prohibited constitutionally by the inherent nature of a 
republican form of government and by the fair implication of the constitution 
as written. State ex rel. Jones v. Sargent (1910), — la. — , 124 N. W. 339. 

Undoutedly the purpose of the statutory provision in question was to 
separate the police administration of Council Bluffs as far as possible from 
party politics. "For more than a quarter of a century, the current of public 
opinion and of federal and state legislation has been in the direction of 
establishing non-partisan boards or commissions for the administration of 
federal, state and municipal affairs." Rathbone v. Wirth, 150 N. Y. 459, 509. 
A survey of the cases involving this type of legislation shows that although 
such acts are quite general, yet there are important and far-reaching differ- 
ences in phraseology. 

For our purpose the cases involving the legislation under discussion may 
be generally divided into two groups. In the first class the statutes provide 
what might be termed a "negative qualification" e.g. not more than two mem- 
bers of said board shall belong to the same political party. These cases can 
give no aid in solving the problem of State v. Sargent, supra, as there is in 
them no law disqualifying the adherents of any political party to hold office. 
Patterson v. Barlow, 60 Pa. St. 54, 80; People v. Hoffman, 116 III. 587, 605; 
Pearce v. Stephens, 18 App. Div (N. Y.) 101 ; State v. Bemis, 45 Neb. 724; 
Bowden v. Bedell, 68 N. J. Law 451 ; State v. Smith, 35 Neb. 13, 16 L. R. A. 
791 ;Rogers v. Common Council, 123 N. Y. 173, 9 L. R. A. 579; McCarter 
v. McKelvey, 73 Atl. (N. J.) 884. This type of legislation is held to be con- 
stitutional. So far, therefore, it seems established that there is at least one 
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constitutional method whereby the advantage of the non-partisan board or 
commission may be secured without proscribing the members of any political 
party from the privilege of holding office. 

The second class of cases to which State v. Sargent, supra, belongs, in- 
volves a type of statute requiring that the board shall be composed of the 
members of the two leading political parties. Such a qualification for office 
is arbitrary, and bars all except the specified classes from holding office. The 
courts have decided differently as to the constitutionality of such statutes. 
State v. Sargent, supra, and Commonwealth v. Plaisted, 148 Mass, 375, 383, 
387, are the only cases which the writer has been able to find that uphold 
the constitutionality of this type of statutory provision. The following cases 
are contra: Mayor v. State, 15 Md., $76;Atty Gen. v. Board of Councilmen, 
58 Mich. 213, ss Am. Rep. 675; Evansville et al. v. State, 118 Ind. 426; State 
v. Denny, 118 Ind. 449, 4L. R A. 65, 78; Rathbone v. Worth, 150 N. Y. 459, 
34 L. R. A. 408 ; People v. Hurlbut, 24 Mich. 44, 9 Am. Rep. 103. 

The arbitrary prohibition of any class of citizens from holding office upon 
the basis of political opinion, no matter what the motive' of the legislature 
may be, is vicious and fundamentally in conflict with the inherent nature of a 
republican form of government secured by the constitution. Cooley, Const. 
Lim, ed. 7, p. 556. It is admitted that where "the constitution does not pre- 
scribe the qualifications, it is the province and the right of the legislature to 
declare upon what terms and subject to what conditions the right to hold 
office shall be conferred." Mechem, Pub. Off., § 66. Yet some powers are 
limited by the general frame work of the constitution. Constitutional free- 
dom "consists in civil and political rights, which are absolutely guaranteed, 
assured, and guarded ; in one's liberties as a man and a citizen — his right to 
vote, his right to hold office, his right to worship God according to the dictates 
of his own conscience; his equality with all others who are his fellow citi- 
zens; all these, guarded and protected, and not held at the mercy and discre- 
tion of one man or of any popular majority." State v Hurlbut, supra. If 
the legislature may arbitrarily exclude all but the members of two political 
parties from holding office, it is able to confine the right to the adherents of 
one party. Then, in legal theory are our state governments republican only 
through the indulgence of the Legislature? Mr. Justice Weaver's answer to 
this question in the principal case is worthy of careful consideration. 

H. W. I. 



Proximate Cause. — The steamer Santa Rita, while lying beside the wharf 
at Oakland, California, discharged a quantity of fuel oil from her hold into 
the bay. The wharf by some independent means caught fire and damaged 
part of a vessel lying beside the wharf. The oil in the bay was ignited and 
did further damage to the vessel. The owner of the vessel libelled the Santa 
Rita to recover damages. (A statute of California makes it a misdemeanor 
to discharge fuel oil into the waters of any navigable bay in the state.) It 
was held that the act of the Santa Rita was not the proximate cause of the 
injury and that she was not liable. The Santa Rita (1909), — D. C, N. D., 
Calif. — , 173 Fed. 413 



